IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FREDERI CK A. DENNEY : ClVIL ACTI ON
V.
CSX TRANSPORTATI ON, | NC. ; NO. 01-4520
VEMORANDUM
Padova, J. July 31, 2003

Plaintiff, Frederick A. Denney, brought this action against
CSX Transportation, Inc. (“CSX’) wunder the Federal Enployers'
Liability Act ("FELA"), 45 U S.C. A 88 51-60 (West 1986) (Count I)
and conmon | aw (Count 1) for personal injuries allegedly sustained
within the scope of his enploynent at the Twi n Caks Rail yard!, near
Aston, Delaware County, Pennsylvani a. Before the Court 1is
Defendant’s Motion for Summary Judgnent. For the reasons that
follow, the Mdtion is granted.
| . BACKGROUND

Plaintiff was enployed by Auto Rail Services of Pennsyl vani a,
Inc., d/b/a/ Auto Resources G oup-Pennsylvania (“ARG) to unl oad
autonobiles fromrailcars at the Twwn Oaks Railyard. (D G acono
Aff. at 1.) He was injured on June 28, 2000, when he slipped on
grease inside the mddle deck of atri-level railcar and fell onto
t he knuckle of the railcar. (Denney Dep. at 81-82, 107-108.) The

accident occurred while Plaintiff was hangi ng deck plates on the

The railyard where Plaintiff was enployed is referred to by
Def endant’ s wi tnesses as both the Twin OGaks Rail yard and t he Aston
Rai | yard



top deck of the railcar. (ld.) Plaintiff believes that the type
of grease he slipped on is used to grease the channels on the track
of the railcar door. (lLd. at 100, 111-12.)
1. STANDARD OF REVI EW

Summary  j udgnent is appropriate “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is entitled
to judgnent as a matter of law.” Fed. R Cv. P. 56(c). An issue
is “genuine” if the evidence is such that a reasonable jury could

return a verdict for the non-noving party. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). A factual dispute is

“material” if it mght affect the outconme of the case under
governing law. |d.

A party seeking summary judgnent always bears the initial
responsibility for informng the district court of the basis for
its notion and identifying those portions of the record that it
beli eves denonstrate the absence of a genuine issue of nmateria

fact. Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986). \Were

the non-noving party bears the burden of proof on a particular
issue at trial, the novant’s initial Celotex burden can be net
sinply by “pointing out to the district court that there is an
absence of evidence to support the non-noving party’s case.” |d.

at 325. After the noving party has nmet its initial burden, “the



adverse party’ s response, by affidavits or otherw se as provided in
this rule, nust set forth specific facts showing that there is a
genui ne issue for trial.” Fed. R GCv. P. 56(e). That is, sumary
judgnent is appropriate if the non-noving party fails to rebut by
maki ng a factual showi ng “sufficient to establish the existence of
an el enent essential to that party’s case, and on which that party
W || bear the burden of proof at trial.” Celotex, 477 U. S. at 322.
Evi dence introduced to defeat or support a notion for sunmary

j udgnment nust be capabl e of being adm ssible at trial. Callahan v.

AEV, Inc., 182 F. 3d 237, 252 n.11 (3d Cr. 1999)(citing Petruzzi's

| GA Supermarkets, Inc. v. Darling-Delaware Co., 998 F. 2d 1224, 1234

n.9 (3d Gr. 1993)). The Court nust viewthe evidence presented on
the notion in the light nost favorable to the opposing party.
Anderson, 477 U. S. at 255. However, “nere allegations, bare
assertions or suspicions are not sufficient to defeat a notion for

summary judgnent.” Felton v. Southeastern Penn. Transp. Auth., 757

F. Supp. 623, 626 (E.D. Pa. 1991) (citation omtted).
[11. DI SCUSSI ON

A EELA

In order to succeed in an action under FELA, Plaintiff nust
establish the followng four elenents: 1) defendant is a conmon
carrier; 2) he was enployed by defendant; 3) his injury occurred

whil e he was enpl oyed by defendant; and 4) defendant’s negligence



caused his injuries.? Felton v. Southeastern Penn. Transp. Auth.,
952 F.2d 59, 62 (3d Cr. 1991). CSX argues that it is entitled to
summary judgnent on Plaintiff’s claimpursuant to FELA because it
was not Plaintiff’s enployer. Plaintiff admts that he was
enpl oyed by ARG but clains that he was al so enployed by CSX for
pur poses of FELA. (Conpl. § 10.)

The Suprenme Court has determ ned that a plaintiff may prove
that he was enployed by a rail carrier for purposes of FELA while
nom nal ly enpl oyed by anot her enployer in three ways:

First, the enployee could be serving as the
borrowed servant of the railroad at the tine
of his injury. See Restatenent (Second) of
Agency 8 227; Linstead v. Chesapeake & Ghio R
Co., 276 U S 28 (1928). Second, he could be
deenred to be acting for two masters
si mul t aneousl vy. See Rest at enent 8 226;
Wllians v. Pennsylvania R Co., 313 F.2d 203,
209 (2d Gr. 1963). Finally, he could be a
subservant of a conpany that was in turn a
servant of the railroad. See Restatement 8
5(2); Schroeder v. Pennsylvania R Co., 397
F.2d 452 (7th Gr. 1968).

Kelley v. Southern Pacific Co., 419 U S 318, 324 (1974). The

United States Court of Appeals for the Third Grcuit has determ ned

There is a rel axed standard of proof of negligence for FELA
claims. Hones v. Consol. Rail Corp., 926 F.2d 262, 268 (3d CGr.
1991) (citation omtted) (“[a] trial court is justified in
wi thdrawing issues from the jury's consideration only in those
extrenmely rare instances where there is a zero probability either
of enpl oyer negligence or that any such negligence contributed to

the injury of an enployee."). However, the other elenents of a
FELA claim including enploynment, are not subject to relaxed
standards of proof. See Fulk v. Illinois Cent. R Co., 22 F.3d

120, 124 (7th Gir. 1994).



that the follow ng factors should be used to determ ned whether a

plaintiff is enployed by a rail carrier as well as a nom nal

enpl oyer pursuant to Kelley:

The primary factor to be considered in
determ ning whether a plaintiff was enpl oyed
by the defendant [under the Act] is whether
the latter had the power to direct, control
and supervise the plaintiff in the perfornmance
of his work at the time he was injured.
Rel evant factors to be considered are: who
sel ected and engaged the plaintiff to do the
work; who paid his wages for performng it;
who had the power to term nate his enpl oynent;
who furnished the tools wth which the work
was perforned and the place of work.

Wllianmson v. Consol. Rail Corp., 926 F.2d 1344, 1350 (3d Gr.

1991) (citing Tarboro v. Reading Co., 396 F.2d 941, 943 (3d Cr.

1968)) .

Plaintiff asserts that he was enpl oyed by CSX based upon his
belief that his supervisor, Jim Azpell, is enployed by CSX
(Denney Dep. at 57-58.)3 However, Jim Azpell, Plaintiff’'s
i mredi at e supervisor, is an enpl oyee of ARG (D G aconp Aff. at 1;
Azpell Aff. at 1.) M. Azpell has provided an Affidavit in which
he states the follow ng: ARG enployed Plaintiff to perform
unl oadi ng of autonobiles fromrail cars at the Aston (Tw n QGaks)
Rai |l yard. (Azpell Aff. at 1.) M. Azpell and other ARG personnel

supervi sed the manner and performance of Plaintiff's job. (ld.)

3Plaintiff does not cite any facts in support of this belief,
and he has not subnitted any evidence which would support this
bel i ef. Moreover, he has admitted that he was never given any
orders by anyone wearing a CSX uniform (Denney Dep. at 67.)

5



Plaintiff reported to Azpell and ot her ARG nmanager s/ supervisors in
the performance of his duties. (Id.) ARG conducted safety and
training sessions to instruct Plaintiff in the performance of his
j ob. (Ld.) ARG provided Plaintiff with all tools necessary to
conplete the performance of his job. (Ld. at 2.) ARG pai d
Plaintiff in connection with his enploynent. (Ld.) Plaintiff
recei ves worker’s conpensation benefits in connection with his
injuries which are attributable to ARG (ILd.) M. Azpell also
states in his Affidavit that CSX never directed Plaintiff’'s
enpl oynent or the manner in which his duties were perforned. (1d.)

CSX has also submtted the affidavit of Dennis Kilar,
Assi stant General Manager of Total D stribution Services, Inc.
(“TDSI ") which | eases the Twin OCaks Railyard fromCSX. (Kilar Aff.
at 1, Def. Ex. B.) M. Kilar states that TDSI contracted with ARG
to provide personnel and services, including the unloading of
vehicles fromrailcars brought to the Twn QGaks Railyard. (1d.)
CSX' s only activity at that site is the transporting of autonobiles
in sealed railcars to the Railyard. (Ld.) CSX | oconoti ves
transport sealed railcars to the yard and |eave the railcars on
side tracks for unloading. (ld.) ARG enployees then unload the
autonobiles fromthe railcars. (ld.) Once the cars are unl oaded,
CSX | oconotives return and renove the enpty railcars. (ld.) M.
Kilar also stated in his affidavit that CSX did not have any

enpl oyees at this railyard who participate in, or supervise, the



unl oadi ng of vehicles fromthe railcars. (ld.) Those duties are
performed by ARG enpl oyees, in accordance with its contract wth
TDSI. (ld.)

The uncontroverted evidence in the record before the Court
shows that ARG directed, controll ed and supervised the Plaintiff in
the performance of his work at the tine he was injured. See

WIllianmson, 926 F.2d at 1350. ARG hired and paid Plaintiff to

unl oad autonobiles fromrailcars at the Twi n Caks Rail yard, trained
Plaintiff and supervised his work, and provided the tools he used
for his work. CSX did not supervise Plantiff’s work and did not
have any enployees involved in any way with the unloading of
autonobiles fromrailcars at the Twn OCaks Railyard. Plaintiff has
adduced no evdi ence to support his contention that he was enpl oyed
by CSX for purposes of his FELA claim Therefore, the Court finds
that Plaintiff has not established a genui ne i ssue of material fact

as to this issue and grants CSX's Mdtion for Summary Judgnent on

Count 1.

B. Negl i gence

Count Il of the Conplaint alleges a claim against CSX for
negl i gence under Pennsylvania comon law. In order to succeed in

an action for negligence under comon law, a plaintiff must
denonstrate that the defendant owed a duty of care to the
plaintiff, the defendant breached that duty, the breach resulted in

injury to the plaintiff and the plaintiff suffered an actual |oss



or damage." Brezenski v. Wrld Truck Transfer, Inc., 755 A 2d 36,
40 (Pa. Super. C. 2000). Defendant argues that it is entitled to
summary judgnent on Plaintiff’s negligence clai mbecause it did not
owe a duty of care to Plaintiff.

Plaintiff asserts, for purposes of Count Il, that he was a
busi ness invitee of CSX and that CSX, as the owner of the rail car
fromwhich he fell, owed hima duty to nmake the railcar safe for
his use or give himtinely and adequate warning of the dangerous
conditions within the railcar. (Pl.”s Mem at 7.) Plaintiff
relies on his bare assertion that the railcar from which he fell
bel ongs to CSX. (Denney Dep. at 158.) He admts that he did not
see a CSX designation anywhere on that railcar. (Ld.)

CSX has submtted evidence that the railcar from which
Plaintiff fell, nunber ETTX950183, is owned by Norfol k Southern
Rai | road, including photographs of railcar ETTX950183 which show
the words “Norfol k Southern” prom nently displayed on the side of
the railcar, directly above the serial nunber. (Kilar Aff. at 2,
Def.’s Ex. G) CSX has also submtted uncontroverted evi dence t hat
the railcars it transports to the Twin QOaks Railyard are seal ed
before and during their transportation by CSX and that it does not
| oad or unload those railcars. (ld. at 1-2.)

A railroad transporting loaded railcars from a connecting
carrier to a consignee owes a duty to that consignee to nmake an

i nspection “sufficiently thorough to ascertain whether there is any



fairly obvious defect inits construction or state of repair which

constitutes a likely source of danger.” Anbrose v. Wstern

Maryland Ry. Co., 81 A 2d 895, 898 (Pa. 1951) (italics in

original). That duty requires the railcarrier to conduct “an
i nspection fromthe ground, the inspector wal king around the car
and |ooking at the running gear, brake rigging and visual
i nspection of the body of the car and its doors.” Id. The
railcarrier does not have a duty to break the seal on the railcar

and inspect the inside of the railcar for dangerous conditions.

See Dagostine v. Joseph Schlitz Brewing Co., 478 F. Supp. 38, 41
(E.D. Pa. 1979).

The wuncontroverted evidence before the Court is that the
dangerous condition which caused Plaintiff’s injuries was inside
the railcar, which was owned by the Norfolk Southern Railroad.
CSX, as a carrier of loaded railcars to a consignee of the
railcars, nanmely ARG had no duty to unseal that railcar and
inspect the inside for, and warn Plaintiff of, any dangerous
condition existing inside of the railcar. Since the source of
Plaintiff’s injury lies outside of the duty of care owed by CSX to
Plaintiff, CSX's Motion for Summary Judgnent is granted as to Count
Il of the Conplaint.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FREDERI CK A. DENNEY : CIVIL ACTI ON
V.
CSX TRANSPORTATI ON, | NC. NO. 01-4520
ORDER

AND NOW this 19th day of June, 2002, in consideration of
Defendant’s Mdtion for Summary Judgnent (Docket No. 26) and
Plaintiff’s response thereto, IT IS HEREBY ORDERED t hat the Modti on
i s GRANTED pursuant to Federal Rule of Civil Procedure Rule 56 and

JUDGMENT is entered in favor of Defendant and against Plaintiff.

BY THE COURT:

John R Padova, J.



